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I. Introduction

Thirty-eight year old Shirley Berman was under the care of Drs. Ronald Allan and Michael Attardi during her pregnancy in 1974.
(1) Medical studies show that women have a significantly greater chance of bearing a child with Down's syndrome (mongolism) when

they are over thirty-five years old.2) Berman's doctors never informed her of this grave risk. They also did not apprise her of
amniocentesis which is a procedure that involves the insertion of a long needle into the mother's uterus to withdraw a sample of
amniotic fluid. This fluid is then analyzed; and the sex of the fetus, in addition to the existence of any genetic defects such as Down's

syndrome, can be determined.2) This procedure is highly reliable in predicting genetic defects with little risk to the mother or fetus.(4)

In 1974, Berman gave birth to a daughter, Sharon, who was afflicted with Down's syndrome.-@-The Bermans, previously excited
about the prospects of raising a normal, healthy child, were prepared neither emotionally nor financially to rear a mongoloid child.
They maintained that had they been informed of the high probability of bearing a mongoloid child and the availability of

amniocentesis, Mrs. Berman would have undergone such testing.-@- If the results of the amniocentesis had revealed a fetus afflicted
with Down's syndrome, the Bermans contended that they would have aborted the child.{2)

The Bermans sued the doctors for malpractice in connection with the birth of their mongoloid daughter. They brought a wrongful birth

action for damages they suffered due to Sharon's birth.In Berman v. A/lan,-(g)-they alleged that the doctors were negligent for not
informing Mrs. Berman about the risks of bearing a child with Down's syndrome, and for not informing her about the availability of
amniocentesis.(19) They also alleged that the doctors' negligence was the proximate cause of her bearing Sharon since Mrs. Berman

was denied her right to decide knowingly whether or not to obtain an abortion. Consequently, she was injured by the birth of a
daughter afflicted with mongolism.-(ﬂ)- The parents sought damages for raising and educating their child, Sharon, and compensation
for present and future mental and emotional anguish as a result of giving birth to a mongoloid child.(12)

The trial court granted summary judgment for the doctors.{13) |ts decision was based on Gleitman v. Cosgrove,-(ﬂ)- the only
previously decided wrongful birth case before the New Jersey Supreme Court. In Gleitman, the supreme court held that wrongful
birth was not a legally valid claim for relief. The court stated that no damages cognizable at law resulted if a doctor negligently

prevented a mother from obtaining an abortion of a child subsequently born with birth defects. The court also said that even if

damages were cognizable, recovery would be precluded because of the public policy against abortion.(12)

The Bermans appealed to the New Jersey Superior Court, Appellate Division; but before the appeal was heard, it was directly
certified to the New Jersey Supreme Court on the supreme court's own motion.18) Since the trial court ruled for the doctors on a
motion for summary judgment, the supreme court accepted the Bermans' allegations as true for purposes of the appeal.-(1—7)-

In a unanimous decision in Berman, the New Jersey Supreme Court rejected its position in Gleitman and recognized wrongful birth
as a valid cause of action.18) The Berman court remanded the case with regard to the wrongful birth action with the finding that only
mental and emotional anguish damaged were recoverable if the Bermans' allegations could be proven.-(E)-

In Berman, the court found that if the doctors were negligent in not advising Berman of amniocentesis, then they had to be liable for
the consequences. Otherwise, a woman would have been denied her constitutional right to choose an abortion without any recourse

against the doctors .29 The court found this result mandated by the United States Supreme Court's decision in Roe v. Wade,
(1) which established a woman's constitutional right to obtain an abortion.(22)

The Berman court stated that if the doctors' negligence has in fact denied the Bermans' right to abort the child, and thereby to reject
a parental relationship with Sharon, then the parents had suffered compensable mental and emotional anguish when they learned

that Sharon suffered from Down's syndrome.-(@)- The court did not mention the general rule,-(%)- followed in New Jersey,-(g)-that a
physical injury must accompany a claim for mental or emotional distress damages. The court summarily dispensed with the claim for
costs to raise and to educate Sharon. The court contended that it would be unfair to saddle the doctors with the tremendous

expenses to raise and to educate Sharon when the parents were going to retain all the benefits of the birth of the child. These



benefits, according to the court, were the love and joy the Bermans would experience in raising Sharon.{28)

This catenate analyzes the damaged recoverable in wrongful birth actions. The focus is on the two types of damages sought

in Berman. First, the alleged damages to raise and to education Sharon are examined to show that a denial of these damages was
improper. Second, the allowance of damages for emotional and mental distress are analyzed as a proper award. Finally, the
potential consequences of awarding damages against negligent doctors are evaluated to show that any hardship on the doctors
does not outweigh the liberalization of damages in wrongful birth actions.

Il. Background

The New Jersey Supreme Court first considered wrongful birth twelve years prior to Berman in Gleitman, a mother contracted
German measles during pregnancy, and the treating physician allegedly neglected to tell her that her child could be born with birth

defects as a result.Z0) When the child was born with sight, hearing and speech impairments, the mother sought damages for

emotional distress, and the father sought damages for the cost of raising the child.(28) The parents alleged that if the doctor had

warned them of the possibility of having a child with birth defects, they would have obtained an abortion.(&2) The court reasoned that
the intangible benefits of parenthood had to be weighed against the emotional and monetary damages suffered by the parents to
determine a compensatory award. The court ruled that it was nearly impossible to weight the love and joy of parenthood; and,
therefore, no damages were awardable 22 The court then balanced the right of the fetus to be born against the parents' right to
obtain an abortion, and thereby to avoid mental distress and monetary damages. Relying on the authority of Gulliver's Travels and
Other Writings by Jonathan Swift, the court concluded that even if damages could be ascertained, the preciousness of human life

outweighed any damages suffered by the parents.3Based on this analysis, Gleitman determined that wrongful birth was not a valid
cause of action.(32)

The New Jersey Supreme Court confronted the issue of wrongful birth a second time in Berman. During the intervening years
between Gleitman and Berman, the United States Supreme Court, in Roe, decided that a woman had a constitutional right to obtain

an abortion.(23) The court held that this right was within the constitutional right of privacy; therefore, any state limitation or regulation

of it was unconstitutional absent compelling state interest.(34). Relying on Roe, the Berman court concluded that the arguments
of Gleitman could no longer block recovery.-(ﬁ)-

The recognition of wrongful birth in Berman brings New Jersey within the majority of decisions that has allowed damages in cases in
which the negligence of the doctor has resulted in a denial has allowed recovery, there is disagreement as to the proper measure of

damages.-(@)- Although the majority of decisions has allowed recovery, there is disagreement as to the proper measure of damages.
(37)

New York state courts have disagreed among themselves about what the recovery should be, varying from granting no damages
to allowing the costs to raise and to educate the child in addition to compensating for any mental distress suffered by the parents.

(38) Although the most recent New York Court of Appeals decision2) denied mental distress damages. The decision in Berman to

allow mental distress damages represents a minority view.(49)

The remedy that should be awarded in Berman can be analogized to the remedy granted in a line of cases involving the negligent
performance of sterilization and abortions resulting in the birth of unwanted children. The majority of these cases has allowed

recovery,-(4—1)- but again, there is disagreement over what is the proper measure of damages. The recovery allowed has varied form

the costs of the negligent sterilization, the costs of pregnancy and the loss of consortium to the husband,42) to the costs of raising

the child, plus all other damages that reasonable flowed from the doctor's negligence.-(@)-

lll. Analysis

A. Damages to Raise and to Educate

Cases such as Sherlock v. Stillwater Clinic®%) and Troppi v. Scarf42) indicate judicial reluctance to award damaged associated with
the birth of a child. Utilizing the same reasoning as Sherlock and Troppi, the Bermancourt limited damages by weighing the love and
joy experienced as parents against the unexpected but substantial economic and social burdens of rearing a mongoloid child.

(46) Although Berman does not explicitly refer to the source of its weighing formula, the formula derives from the "benefits rule" from

the Restatement of Tort:4Z) "Where the defendant's tortious conduct has caused harm to the plaintiff or to his property and in so
doing has conferred upon the plaintiff a special benefit to the interest which was harmed, the value of the benefit conferred is

considered in mitigation of damages, where it is equitable.-(@)-

Although courts have explicitly used the benefits rule to limit recovery,-(‘ﬁ)- the California Court of Appeal, in Custodio v. Bauer,

(80) was critical of its application. In Custodio, a negligently performed sterilization resulted in the birth of a healthy child, and the
court allowed recovery of the costs to raise and to educate the child. The court found that the joys of an unwanted child did not

outweigh the economic expenses. Consequently, the benefits rule was inapplicable since economic costs to raise the unwanted child

could detract from the other family members' share of the total family income.(&1)



The benefits rule has been improperly applied in wrongful birth cases. A benefit conferred on the plaintiff by the defendant's
negligent conduct should only offset the defendant's liability if there is a direct and recognizable benefit to the interest to be

protected.-(Q)- In Berman, the constitutional right to choose an abortion without interference was the right that was violated. The joys
of raising Sharon do not have any relationship to, nor do they mitigate, the denial of the Bermans' constitutional right. The
minimization of damages in Berman by weighing the joys and benefits of parenting against the concrete costs of rearing a child

directly conflicts with the underlying basis of tort law which is to compensate the victim for damages he or she has suffered.(23) If the
benefits of having a child are allowed to be offset against the parents' monetary damages, then the parents are left with an economic
and social burden they did not want; and the doctor whose negligence caused the parents' burden is left in a position of having to
pay only a portion of the damages his negligence caused. In some cases, the benefits may be found to equal or to exceed the
monetary damages with the result that the doctor incurs no liability. Such a method of determining damages does not compensate
the parents for their injuries.

A determination of the reasonable costs to raise Sharon can be based on an estimation of the costs of shelter, food, and clothing
required to bring up a child. Costs for a minor child to attend private school®4) and future expenses for college may also be
recoverable in appropriate cases.22)Determinations of the costs to raise a child are routinely performed in child support cases, and

the same procedure could be utilized in wrongful birth cases. In Rivera v. State,fﬁ) which involved the birth of an unwanted child due
to a negligently performed sterilization, the court determined that the economic costs to raise a child were routinely ascertainable.
The court said: "Such calculations are made by estate planners, insurance companies, and sometimes by private parties as incident

to support proceedings or matrimonial settlements."%) Rather than following rigid or mathematical formulations to establish costs,
the common practice in child support cases is to allow the trial judge discretion to determine the value of these costs in accordance

with the economic level to which the family is accustomed.(®8) This general practice is followed in child support cases in New Jersey

where the trial judge is given the discretion to determine what is reasonable and just support on a case by case basis.®2) This same
routine practice could be utilized at the trial level in wrongful birth cases.

In Berman, however, the cost of raising a normal child should be offset against the costs of raising Sharon, who suffers from Down's
syndrome. Since the parents had desired to give birth to and to raise a normal child, only the extra costs associated with raising and

caring for a child born with birth defects should be recoverable. Several courts have followed this reasoning.-(@)-

B. Emotional and Mental Distress Damages

Berman found the emotional and mental distress suffered by the Bermans as a result of giving birth to a mongoloid child to be

concrete damages that were compensable.-@)- In making this determination, the court never discussed, nor did it require, an

accompanying physical injury.

It is axiomatic in tort law that "[w]here the defendants' negligence caused only mental disturbance, without accompanying physical
injury or physical consequences, or any other independent basis for tort liability, there is still general agreement that in the ordinary

case there can be no recovery."-(Q)- The purpose of this rule is to insure that the mental injury is real 83Nevertheless, if it can clearly

be established that serious mental distress can result without physical harm, and there is a sufficient guarantee that the alleged
mental distress is valid, then the lack of an accompanying physical injury should not bar recovery.-(ﬂ)- Berman falls within the

exception to the general rule since the birth of a mongoloid child will cause the parents mental and emotional anguish.-(@)-

The court did not discuss the significance of its conclusion that damages were being allowed for mental and emotional distress
without a requirement of an accompanying physical injury. The authorities cited in Berman to support the allowance of mental

distress damages all required a physical injury of some sort in addition to the claimed mental or emotional distress.(€8) Although the
court deviated from this general rule with regard to recovery of mental distress damages without ever alluding to it, the award was

proper; several courts have allowed similar recovery.-(ﬂ)-

C. The Consequences of a Liberalization of Damages

It is conceivable that a liberalization of damages recoverable in wrongful birth suits will result in an explosion of Iitigation.-(g)- The

jurisdictions that currently allow wrongful birth actions, however, have not had their courts jammed with Iitigation.-(g)- Even if the
floodgates were opened by allowing more substantial recovery, that would not be a valid reason to restrict damages. "[T]he fear of
an expansion of litigation should not deter courts from granting relief in meritorious cases; the proper remedy is an expansion of the

judicial machinery, not a decrease in the availability ofjustice."-(m)-

The Ohio Supreme Court has held that wrongful birth actions should not be singled out for a limitation of recovery.-(ﬁ)- The court said
the right to obtain an abortion has become a constitutionally guaranteed right; therefore, any attempt to limit damages would be an



infringement of this right.-(Q)- This court, along with others,-(E)- has held that damages in a negligence action should not be limited
simply because the suit concerns the birth of a child.

Although these damages may result in a substantial burden on a doctor whose negligence causes an unwanted birth, a doctor
should not be automatically immunized from the consequences of his negligence. To limit the doctor's liability simply because
recovery would be large is unfair since the alternative would be that the innocent victims of the negligence then would have to bear
substantial costs. Additionally, if the doctor is held liable for his negligence, he will have an incentive to act in a non-negligent

manner.-(ﬁ)-

The consequences of increased liability may directly affect the expense and availability of certain medical services provided by
doctors. Doctors could refuse to perform amniocentesis or to give prenatal advice. Rather than abandon this medical service,
however, the medical profession may be willing to pay increased malpractice premiums and then to pass its increased costs to the

general public. If this occurred, the Berman court's concern for overburdening the doctor®would not be valid since the public at
large would, in effect, absorb the liability. Although it might seem unfair for the general public to subsidize medical negligence by an
increase in medical bills, it is more unjustifiable to saddle the innocent victims of the negligence with the substantial costs. Such
potential consequences are still not adequate reasons to restrict recovery when a woman's constitutional right to obtain an abortion
has been infringed.

IV. Conclusion

The Berman decision brings New Jersey up-to-date by its recognizing wrongful birth as a valid cause of action in tort. The decision
followed the pattern of other jurisdictions limiting recoverable damages. Berman limited recovery by not recognizing monetary
damages for rearing a mongoloid child. Other jurisdictions have limited damages by stating that the joys and benefits of parenthood
partially offset or, in some cases, outweigh any recovery.

The recognition by the United States Supreme Court of a woman's constitutional right to an abortion clearly represents a shift in
public policy from prior opposition to abortion. Consequently, courts should not readily reduce compensatory damages in wrongful
birth actions simply because the birth of a child is involved. If a doctor negligently performs his job and damages result, he should be
fully liable. Otherwise, a doctor may not have an adequate incentive to act in a non-negligent manner.

The limitation of damages in Berman is based on the benefits rule of tort law. The court balanced the joys of parenthood against the
monetary costs of raising a mongoloid child. This application of the benefits rule is improper since the interest protected in this case,
the right to choose an abortion, is not benefitted by the doctors' negligence. Therefore, the extra monetary costs associated with
raising a mongoloid child should be recoverable. The costs of raising a child are routinely determined in child support cases, and a
similar determination could be made in wrongful birth cases.

The allowance of mental and emotional distress damages in Berman was a proper award despite the failure to require an
accompanying physical injury. Generally, a physical injury is required to validate the mental and emotional injury. In this case, the
alleged mental and emotional injury is recognizable and compensable; and therefore, validation is not required.

Increased damages in wrongful birth actions could result in higher medical malpractice premiums which would be passed on to the
general public. Although this would mean higher medical costs for everyone, this is preferable to burdening the innocent victims of
the doctor's negligence with the substantial economic costs of raising an unwanted child.

Liberalized damages could potentially open the floodgates to wrongful birth litigation although this has not happened in the
jurisdictions that have allowed these actions. Even if the floodgates were opened, that is not a valid reason to deny recovery in
meritorious cases. Where a woman's constitutional right to obtain an abortion has been infringed by a doctor's negligence, there is a
recognizable injury which should be deterred and remedied.

Andrew Rodau
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